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INTRODUCTION

Petitioners are citizens of New Mexico and registered voters who are
aggrieved by the expenditure of public funds for closed primary elections in
violation of the anti-donation clause of the New Mexico Constitution, which states:
Neither the state nor any county, school district, or
municipality, except as otherwise provided in this
constitution, shall directly or indirectly lend or pledge its
credit or make any donation to or in aid of any person,
association, or public or private corporation. . .

N.M. Const. art. IX, § 14.

As the chief election officer of New Mexico, the Secretary of State is charged
with the supervision and administration of all elections within the state, including
party primary elections. In the primary, major political parties choose their nominee
for elected offices to be on the ballot at the next general election. Only major political
parties may participate in the primary election. Only candidates who are registered
with a major political party may run in a primary election. And only voters who have
chosen to register with a major political party may vote in a primary election.

More than 270,000 registered voters in New Mexico—22% of the total—have
declined to state a party affiliation when completing the required voter registration

forms. Such “DTS” or “independent” voters pay for the primaries just like other

citizens but may not themselves participate.



New Mexico’s closed primary elections are exclusionary and held for the
benefit of major political parties, which are purely private entities. Even though the
primary election is closed and exclusionary, primary elections are paid for by public
funds and New Mexico taxpayers, while the major political parties reap the benefits.
This arrangement constitutes “a donation to or in aid of” a private entity and runs
afoul of the anti-donation clause.

Petitioners ask this Court for a writ of mandamus to compel the Secretary of
State to cease expending public funds on the implementation of party primary
elections under the existing electoral framework.

JURISDICTION

Respondent Maggie Toulouse Oliver is the Secretary of State for the State of
New Mexico. The Secretary of State is a state officer. N.M. Const. art. V, § 1 (“The
executive department shall consist of a . . . secretary of state . . .”). By statute, the
Secretary of State is also the chief election officer, charged generally with the
supervision and administration of all elections throughout the state. NMSA 1978, §§
1-2-1 and 1-2-2.

This action asks the Court to enjoin the Secretary of State from spending state
funds to supervise and administer primary elections in New Mexico because doing
so constitutes a donation to or in aid of private entities in violation of Article IX,

Section 14 of the New Mexico Constitution. Petitioners ask the Court to direct the



Secretary of State not to perform the ministerial acts and duties incumbent upon her
in supervision and administration of the unconstitutional primary election scheme.

This Court has original jurisdiction over this petition pursuant to Article VI,
Section 3 of the New Mexico Constitution, which states: “The supreme court shall
have original jurisdiction in quo warranto and mandamus against all state officers,
boards and commissions, and shall have superintending control over all inferior
courts; it shall also have power to issue writs or mandamus . . . and all other writs
necessary or proper for the complete exercise of its jurisdiction and to hear and
determine the same.” N.M. Const. art. VI, § 3.

IT IS PROPER TO SEEK THIS WRIT
PURSUANT TO THIS COURT’S ORIGINAL JURISDICTION

It 1s proper for this Court to hear and decide the petition in the first instance
because the petition seeks to compel the Secretary of State to cease engaging in
unconstitutional conduct, challenges the constitutionality of the primary election
law, and addresses matters of great public importance, including ensuring that
taxpayer money is not expended on behalf of private entities contrary to the anti-
donation clause and enhancing the ability of New Mexico citizens to fully participate
in the electoral process. See State ex rel. Shepard v. Mechem, 1952-NMSC-105, 9
10 - 13, 56 N.M. 762) (original mandamus in the Supreme Court is appropriate to
challenge the constitutionality of a statute); see also Thompson v. Legislative Audit

Comm'n, 1968-NMSC-184, 4 4, 79 N.M. 693 (explaining that a “mandamus [action



in the Supreme Court] is proper in view of the possible inadequacy of other remedies
and the necessity of an early decision on this question of great public importance.”);
State ex rel. Clark v. Johnson, 1995-NMSC-048, 9 19, 120 N.M. 562 (Supreme
Court accepted original mandamus jurisdiction, stating that “mandamus is an
appropriate means to prohibit unlawful or unconstitutional action.”); State ex rel.
Taylor v. Johnson, 1998-NMSC-015, 4 18, 125 N.M. 343 (Supreme Court exercised
its original mandamus jurisdiction, finding that mandamus is the necessary relief
where petitioners allege that respondents “engaged in unlawful or unconstitutional
official acts.”).

This Court has considered original petitions for mandamus presenting issues
similar to the important constitutional questions presented here. In Baca v. New
Mexico Dep’t of Public Safety, 2002-NMSC-017, 9 4, 132 N.M. 282, this Court
heard a mandamus petition challenging a statute governing the carrying of concealed
weapons originally brought by the Mayor of Albuquerque in his official capacity,
even after the petitioning Mayor left office and the ensuing office holder disagreed
with the action. Finding that the constitutionality of a concealed carry statute was a
matter of great public importance, the Court allowed the former Mayor to continue
the petition in his individual capacity. /d. Mandamus petitions involving whether a
public official acts within the official’s constitutional authority also have been found

to raise issues of great public importance. See State ex rel. Clark, 1995-NMSC-048,



9 15 (finding that voters and taxpayers had standing to bring a petition for mandamus
challenging whether the Governor exercised authority properly belonging to the
Legislature).

It is a matter of great public importance that the state cease to spend public
funds to pay for primary elections that benefit private political parties in violation of
the anti-donation clause, and which further perpetuate a system that reduces political
participation, increases voter frustration, and decreases public confidence in our
elected officials and government.

This is also a matter of significant urgency. Petitioners will face continued
injury if the primary election law is not declared unconstitutional, and if the
Secretary of State is allowed to continue supervising and administering an
unconstitutional primary election system. Should petitioners prevail, the New
Mexico Legislature must act to replace it before the next primary election, which is
less than two years away.

PARTIES

The petitioners are New Mexico citizens and registered voters. Courtney
Chavez is a resident of Bernalillo County and has declined to state her party
affiliation on her voter registration form. Richard Edwards is a resident of Bernalillo
County and has declined to state his party affiliation on his voter registration form.

Patrick Lopez is a resident of Santa Fe County and is a member of the Republican



Party. Gordon Hill is a resident of Dofia Ana County and is a member of the
Democratic Party.

Petitioners Chavez and Edwards, who are independent voters, are injured by
being prohibited from voting in the primary election that they nevertheless are
required to pay for. All petitioners are harmed by the unconstitutional use of their
taxpayer money to pay for primary elections that benefit private political parties. All
petitioners have been injured in fact by the unconstitutional expenditure of tax
dollars on primary elections in violation of the anti-donation clause.

The respondent is Maggie Toulouse Oliver, the Secretary of State, who is New
Mexico’s chief election officer and is named in this petition in her official capacity.
The Secretary of State must use public funds to fulfill the duties and obligations of
her office when supervising and administering the primary elections. The Secretary
of State’s use of public funds for this purpose is unconstitutional.

ARGUMENT
I
THE ANTI-DONATION CLAUSE PROHIBITS

THE SECRETARY OF STATE FROM SPENDING
PUBLIC FUNDS FOR THE BENEFIT OF PRIVATE ENTITIES

In what is commonly known as the “anti-donation clause,” the New Mexico
Constitution prohibits the state from directly or indirectly donating to or in aid of a

private entity:



Neither the state nor any county, school district, or
municipality, except as otherwise provided in this
constitution, shall directly or indirectly lend or pledge its
credit or make any donation to or in aid of any person,
association, or public or private corporation. . .

N.M. Const. art. IX, § 14.

A. The Anti-Donation Clause Prohibits the
Expenditure of Public Funds to Benefit Private Parties,
Regardless of the Public Purpose or Benefit of Such Expenditures

New Mexico’s anti-donation clause is born of lessons learned in the 19%
century when “the demand for improved transportation facilities had developed a
mania for extending public aid to private corporations,” particularly railroad
companies. Clovis v. Southwestern Public Service Co., 1945-NMSC-030, 99 23-24,
49 N.M. 270 (internal citation and quotation omitted). Those in favor of public
financing of railroads contended that such expenditures were for the “public good,”
but too often the government—and taxpayers— became liable for the obligations of
failed private partners. /d. The anti-donation clause was written into the New Mexico
Constitution to prevent the government from entangling itself in private affairs and
spending public money belonging to all for the benefit of a few. As the Supreme
Court said in Clovis, the “significance of the inhibition is found in the evil which it
was intended to remedy,” the purpose of which is to “forbid investment of public

funds in private enterprises.” Id. 99 23, 46.



New Mexico courts have traditionally interpreted the anti-donation clause in
a straightforward manner. In Harrington v. Atteberry, 1915-NMSC-058, q 6, 21
N.M. 50, the New Mexico Supreme Court upheld an injunction prohibiting the
county from giving money to the county fair based on the anti-donation clause:

The language of the constitutional provision is so clear
and explicit that it does not require construction; all that
need be done is to read it and apply the language in its
ordinary sense. It prohibits the state, county, and other
agencies of the state named, from making any donation
to or in aid of any person, association, or public or
private corporation, except as otherwise provided in the
Constitution. Therefore an act of the Legislature
appropriating money, or directing a county to
appropriate money to a private corporation engaged in
conducting a county fair, for the purpose of paying
premiums on agricultural and horticultural and other
exhibits, which is a duty assumed by such corporation,
is in conflict with section 14 of article 9 of the state
Constitution, prohibiting donations to persons,
associations, and public and private corporations.

This Court has defined “donation” as “a gift, an allocation or appropriation of
something of value, without consideration to a person, association or public or
private corporation.” Village of Deming v. Hosdreg Co., 1956-NMSC-111, q 36, 62
N.M. 18. The state may pay money to a private entity where the state receives
consideration in return, but where there is no consideration and the payment has the

299

“character of a donation in ‘substance and effect,”” the anti-donation clause is
violated. State ex. rel Office of the State Eng’r v. Lewis, 2007-NMCA-008, 9 49, 141

N.M. 1; see also N.M. Atty. Gen. Op. 92-03 (1992) (media access to the state capitol

10



building was permissible because of the consideration provided by the media in
helping the Legislature meet its constitutional mandate to provide the public with
access to the legislative session).

That a donation to private enterprise might also serve a public purpose does
not insulate the transaction from the reach of the anti-donation clause. In Harrington,
the New Mexico Supreme Court acknowledged that “a county fair . . . is educational
and serves a public purpose,” but still found that the county could not appropriate
money to the county fair to pay for prizes awarded to contestants. Harrington, 1915-
NMSC-058, 9 5. Private companies routinely engage in activities that serve a useful
public purpose, but “if this were the criterion by which the validity of an
appropriation of public funds is to be measured, there would hardly be any limit
upon the right of the state, county, city, or school districts to appropriate money to a
private corporation.” Id. Payment for the prizes was an obligation assumed by the
county fair, a corporate entity, and the county could not assume the obligation
without consideration. /d. § 6. To find otherwise would turn the anti-donation clause
into “a vain, useless, absurd, and meaningless aggregation of words and sentences.”
1d. q 5.

The New Mexico Attorney General also has emphasized the irrelevance of a
public purpose or benefit. A 1979 opinion advised that a bill allowing taxpayers to

distribute state income tax to political parties was unconstitutional. N.M. Att’y Gen.

11



Op. 79-03 (1979). The Attorney General first noted the private nature of the political
parties, stating that “[a] political party is not, however, a subordinate agency of the
state. It is rather a voluntary association of persons who act together principally for
political purposes.” Id. Accordingly, a statute providing for the distribution of tax
monies to the political parties—regardless of the “public nature” of such an
expenditure—was prohibited by the anti-donation clause. /d. Similarly, in 1986 the
Attorney General acknowledged the public benefit inherent in transferring a public
hospital to a non-profit entity, but stated that without adequate consideration such a
transfer would violate the anti-donation clause: “Since county funds cannot be used
to operate a private hospital, we believe it would be similarly inappropriate for a
county to transfer its hospital to a private enterprise for less than full market value,
especially in light of the prohibitions of Article IX, Section 14.” N.M. Att'y Gen.
Op. 86-23 (1986). In 1990, the Attorney General found that the Department of Public
Safety could not provide its dormitory and meals to the Boy Scouts at a reduced cost,
again despite the commendable objective of the expenditure. N.M. Att'y Gen. Op.
90-13 (1990).
B. The Election Code Establishes an Unconstitutional Scheme

In Which the Private Major Political Parties Improperly Receive the
Benefit of the State’s Funding of Exclusive, Closed Primary Elections

The election code mandates that a major political party nominate its

candidates through a primary election held in June of even-numbered years before
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the November general election. NMSA 1978, §§ 1-8-10 through 1-8-52 (the Primary
Election Law). The Secretary of State is in charge of the primary elections. As chief
election officer, she exercises general supervisory and administrative authority and
performs tasks specific to the primary such as publishing the primary proclamation
and distributing it to the county clerks (Section 1-8-14), accepting candidate filings
(Section 1-8-25), developing and posting election forms (see, e.g., Section 1-8-30),
and certifying the names of party nominees (Section 1-8-39.1).

Of necessity these tasks entail the expenditure of public money. The Secretary
of State received more than $4,000,000 designated for “elections” in the General
Appropriation Act of 2018. General Appropriation Act of 2018, at 45, relevant pages
attached hereto as Exhibit A. The same act appropriated more than $3,000,000 of
state general fund money to the office for personnel and contractual services, a
substantial amount of which paid for services necessary to run the primaries. Id. A
state audit shows that the Secretary of State’s assets include more than $13,000,000
in “voting systems under the care and custody of the Counties,” including voting
machines provided by the Secretary to the County Clerks to be used to tabulate votes
in the primary election at the County level. See Financial Statements and
Independent Auditor’s Report, at 14, June 30, 2017, relevant pages attached hereto

as Exhibit B.

13



Not any political party may qualify as a “major political party” so as to
participate in the state-administered primary and benefit from the Secretary of
State’s substantial expenditures of public money. A party must have performed well
in the previous general election and have broad support. At least one of the party’s
candidates must have received five percent of the total number of votes cast for the
office of governor or president of the United States, and the party membership must
total at least one-third of one percent of statewide registered voters. NMSA 1978, §
1-7-7. Very few political parties qualify as major. Currently, there are only three, the
Democratic Party, the Republican Party, and the Libertarian Party. Historically, and
in many elections, there have been only two, the Democratic Party and the
Republican Party.

By qualifying as a major political party, the party receives the substantial
benefit of inclusion in the statutorily required, state-run and state-funded primary
elections, a benefit that minor political parties and independent voters are deprived
of. Only major political parties may participate in the state-funded primary election.
NMSA 1978, § 1-8-1. A minor political party, in contrast, must spend its own funds
to nominate its candidates according to internal procedures. /d. Independents may
not run for nomination or vote in the primary election. NMSA 1978, § 1-8-18(A)(1);
§ 1-12-7(B). The election code thus establishes a closed, exclusionary system in

which the major political parties are relieved of the financial burden of choosing
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their own representatives, thereby receiving an improper benefit of the expenditure
of public money. See Harrington, 1915-NMSC-058, 9 6 (public payment of an
obligation assumed by a private entity violates the anti-donation clause).

Since the 1980s the political parties have aggressively—and successfully—
asserted their status as private entities with a right to First Amendment protection of
their associational activities. See, e.g. Timmons v. Twin Cities Area New Party, 520
U.S. 351, 357, 117 S. Ct. 1364, 137 L. Ed. 2d 589 (1997) (the First Amendment
“protects the right of citizens to form political parties for the advancement of
common political goals and ideas”); Eu v. San Francisco County Democratic
Central Comm., 489 U.S. 214, 224, 109 S. Ct. 1013, 103 L. Ed. 2d 271 (1989)
(freedom of association means that ““a political party has a right to identify the people
who constitute the association and to select a standard bearer who best represents
the party’s ideologies and preferences”); Tashjian v. Republican Party of
Connecticut, 479 U.S. 208, 217, 107 S. Ct. 544, 93 L. Ed. 2d 514 (1986) (declaring
unconstitutional a statute that prohibited unaffiliated voters from voting in a party

primary even when the party rules would have permitted it).!

I Just like the Connecticut statute struck down in Tashjian, New Mexico law
prohibits citizens who do not affiliate with a major political party from voting in a
primary. Compare NMSA 1978, § 1-12-7(B) (“A person whose major party
affiliation is not designated on his original certificate of registration shall not vote in
a primary election.”) with Tashjian, 479 U.S. 208, 211 n.1 (statute at issue stated
that “No person shall be permitted to vote at a primary of a party unless he is on the
last-completed enrollment list of such party. . .”).

15



The major parties have moved to explicitly identify themselves as private
entities, and the courts have supported them. The culmination of this effort was the
Supreme Court’s decision in California Democratic Party v. Jones, 530 U.S. 567
(2000), where the majority emphasized the private nature of the political parties’
nominating process. This finding opens the door to petitioners’ challenge of New
Mexico’s primary election system because of the public funding of what the United
States Supreme Court has said is fundamentally private activity. For the majority,
Justice Scalia wrote:

What we have not held, however, is that the processes by
which political parties select their nominees are, as
respondents would have it, wholly public affairs that
States may regulate freely. To the contrary, we have
continually stressed that when States regulate parties'
internal processes they must act within limits imposed by
the Constitution. See, e. g., Eu v. San Francisco County
Democratic Central Comm., 489 U. S. 214 (1989);
Democratic Party of United States v. Wisconsin ex rel. La
Follette, 450 U. S. 107 (1981). In this regard, respondents'
reliance on Smith v. Allwright, 321 U. S. 649 (1944), and
Terry v. Adams, 345 U. S. 461 (1953), is misplaced. In
Allwright, we invalidated the Texas Democratic Party's
rule limiting participation in its primary to whites; in
Terry, we invalidated the same rule promulgated by the
Jaybird Democratic Association, a '"self- governing
voluntary club," 345 U. S., at 463. These cases held only
that, when a State prescribes an election process that gives
a special role to political parties, it "endorses, adopts and
enforces the discrimination against Negroes" that the
parties (or, in the case of the Jaybird Democratic
Association, organizations that are "part and parcel" of the
parties, see id., at 482 (Clark, J., concurring)) bring into
the process—so that the parties' discriminatory action

16



becomes state action under the Fifteenth Amendment.

Allwright, supra, at 664; see also Terry, 345 U. S., at 484

(Clark, J., concurring); id., at 469 (opinion of Black, J.).

They do not stand for the proposition that party affairs are

public affairs, free of First Amendment protections—and

our later holdings make that entirely clear. See, e. g,

Tashjian, supra.
California Democratic Party v. Jones, 530 U.S. 567, 573-74 (2000). Justice Stevens
and Justice Ginsburg conceded ground to the extent that they identified the
organization and composition of a party’s governing units, the endorsement of
candidates, and whether and how to communicate those endorsements to the public
as “private expressive associational activity that the First Amendment protects.”
Jones, 530 U.S. at 592.

New Mexico’s closed primaries provide a system in which a major political
party can engage in its core private activity of advancing political goals, selecting
standard bearers, and nominating candidates for public office, all while excluding
non-party members from participating and having the taxpayers pay for it. Primary
elections may serve a public purpose, but that neither exempts public expenditures
related to the elections from the scope of the anti-donation clause, nor does it change
the fact that the major political parties are private entities that receive the benefit of
the public donation. Harrington v. Atteberry, 1915-NMSC-058, 9 5, 21 N.M. 50.

C. The State-Funded Primary Elections

Exclude a Large and Growing Number of

Registered Independents, Further Reducing Any
Public Interest in Perpetuating the Unconstitutional System

17



Funding primary elections with public money constitutes a donation to or in
aid of a private entity in violation of the New Mexico anti-donation clause because
the expenditure benefits the major political parties by paying for them to nominate
candidates for the general election. The only voters who may participate in a primary
election are voters who have chosen to affiliate with a major political party. Voters
who are politically independent, or who decline to state a preference for one of the
major parties, may not vote in the primary election. NMSA 1978, § 1-12-7 (“A
person whose major party affiliation is not designated on his original certificate of
registration shall not vote in a primary election.”) Because the state funds only the
major political parties in conducting their internal selection process, and independent
voters cannot vote in any primary, New Mexico’s “closed” primary system
effectively disenfranchises a large percentage of New Mexico’s eligible voters.

The number of independent voters has exploded in recent years. According to
data compiled by the Secretary of State, in 1990 only 5% of New Mexican voters
were independent. Voter Registration Statistics for 1990, attached hereto as Exhibit
C. By August 2016, independent voters numbered 229,543 voters, 18% of the total.
Voter Registration Statistics for August 2016, attached hereto as Exhibit D. In the
last two years, the number of registered independent voters has increased by another
43,000, now totaling more than 273,000, an amount equal to 22% of all registered

voters. Voter Registration Statistics for August 2018, attached hereto as Exhibit E.
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Meanwhile, registration in the major political parties declined from 2016 to 2018
and the total number of registered voters increased only slightly. Compare Exhibit
D with Exhibit E.

As dramatic as the increase in independent voters has been, the numbers likely
understate the true count of New Mexicans who do not affiliate with one of the major
political parties. Many voters would prefer not to affiliate with a major political
party, but because of New Mexico’s closed primary system are compelled to do so
to cast a meaningful vote. In 2017, 42% of Americans identified as political
independents. Gallup survey, Americans’ Identification as Independents Back Up in
2017, attached hereto as Exhibit F. Political independence is even higher among
younger voters. Research shows that 50% of millennials describe themselves as
politically independent. Pew Research Center, Millennials in Adulthood, attached
hereto as Exhibit G.

The negative impact of excluding independent voters from the primary is
compounded by the fact that the primary election is often determinative of the
eventual office holder. All voters may be able to participate in the general election,
but many races feature candidates from only one major political party, causing the
primary victor to be unopposed in the general election. In other districts, voter
registration leans so heavily in favor of one or the other major political party that the

primary victor is virtually assured of prevailing in the general election. In either
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scenario, the only vote of consequence occurs in the primary election. Even if the
general election is competitive, unaffiliated voters are forced to choose between two
candidates they could not participate in nominating.

Closed primaries contribute to a pervasive and dangerous public frustration
with the political process, elections, and our elected officials. Nine in ten Americans
lack confidence in the political system and four in ten say the two-party system is
seriously broken. Associated Press NORC Center for Public Affairs Research, The
Frustrated Public: Views of the 2016 Campaign, the Parties, and the Electoral
Process, attached hereto as Exhibit H. The exclusion of a significant swath of voters
from the primaries contributes to this lack of confidence. Such frustrations feed on
voters’ inability to engage in the political process. Turnout at the June 2018 primary
was higher than in recent primary elections but still equaled only about 20% of all
registered voters. See Official Results 2018 Primary, attached hereto as Exhibit I.
The low turnout is not all attributable to voter apathy; lack of participation is the
inevitable consequence of a system that excludes more people from voting than
actually vote. Compare Exhibit I, Official Results, with Exhibits C — E, Voter
Registration Statistics. A sure way to increase participation is by allowing more
people to vote.

The major political parties are increasingly viewed as insular, private

organizations that do not attend to the interests of ordinary voters, but answer to no
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one but themselves. New Mexico’s closed primary system contributes to and
perpetuates this perception. Because of the exclusionary scheme established in our
election code, and the public money that supports the exclusionary scheme, the
major political parties can put their own self-interest before the public good. Such
perceptions reduce voter participation in the political process. In fact, a recent report
ranks New Mexico behind all other states and the District of Columbia for political
involvement. New Mexico: A State of Voter Indifference, Santa Fe New Mexican,
October 19, 2018, attached hereto as Exhibit J.

The First Amendment protects American citizens’ right to associate
politically, as well as the corollary right not to associate. Jones, 530 U.S. at 574. But
when New Mexico’s independent voters exercise their right not to associate, under
New Mexico’s unconstitutional primary election law they must nevertheless pay for
a primary election in which they have no voice, no ability to participate in choosing
who gets nominated for office, and no input into the choices put before the voters in
the general election. Registered voters should not be compelled to forego their right
not to associate with a political party in order to exercise their right to vote.

11}

NEW MEXICO CAN ESTABLISH AN OPEN PRIMARY
SYSTEM THAT DOES NOT VIOLATE THE ANTI-DONATION CLAUSE

New Mexico is now one of only nine states that continue to operate a closed

primary system. National Conference of State Legislatures, State Primary Election
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Systems, attached hereto as Exhibit K. The majority of states have moved to some
variation of an open primary system, of which there are several viable alternatives.
In states which do not have partisan registration, such as Hawaii and South Carolina,
on primary day a voter can choose the major party primary ballot on which they cast
their vote. Still other states such as Arizona and Massachusetts allow unaffiliated
voters to vote in the party primary of their choice, but voters who are affiliated with
a party may not cross over and vote in another party’s primary. California,
Washington, and Nebraska utilize a “top-two” system where all candidates,
regardless of party affiliation, appear on one primary ballot open to all voters
regardless of party affiliation or non-affiliation, with the two top vote getters facing
off in the general election. Louisiana uses a variant of this.

New Mexicans and Americans in general support moving away from a
traditionally closed primary system. Seven in ten Americans prefer open primaries,
regardless of a voter’s political party registration. Associated Press NORC Center
for Public Affairs Research, attached hereto as Exhibit H. In New Mexico, 71% of
voters believe primary elections should be open to all registered voters. Common
Cause 2017 Public Opinion Survey at 6, 25, attached hereto as Exhibit L. This
position is held by a wide majority of Democrat and Republican voters, and an

overwhelming percentage of independents. /d.
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Opening primary elections to all voters also finds widespread support among
New Mexico’s political leaders. The Secretary of State, for example, has said that
she supports “a modified open primary system that would allow independent and
minor party voters to choose one major political party’s ballot to mark in a primary
election.” Santa Fe New Mexican, June 1, 2018, It’s Time for Open Primaries in
New Mexico, attached hereto as Exhibit M. In August 2014, Governor Susana
Martinez confirmed her support for opening primaries and noted the unfairness of
excluding independent voters, saying “Just because they don’t see themselves as
completely Republican or completely a Democrat doesn’t mean that they don’t have
candidates that they want to vote for, but because they haven’t declared a party aren’t
able to vote at all.” Albuquerque Journal, August 8, 2014, Governor Favors Widened
Primary Eligibility, attached hereto as Exhibit N. Governor-elect Michelle Lujan
Grisham has taken a similar position, recently saying that “opening primary elections
to independent voters will create an opportunity for more people to participate and
incentivize campaigns ... to reach out to a broader electorate even before the primary
election.” Albuquerque Journal editorial, May 25, 2018, attached hereto as Exhibit
O.

The New Mexico State Auditor, who is charged with monitoring the financial
affairs of every state agency and local public body in New Mexico, has recognized

the implications of continuing to spend public money on primary elections in light
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of the anti-donation clause. In a May 2016 letter to the Legislative Council, then-
State Auditor Timothy Keller wrote that “political parties are not considered to be
governmental or quasi-governmental entities” and warned that “[i]f the issue of
private benefit arises in the context of the primary election, it could affect the audits
of 33 counties and the Office of the Secretary of State for Fiscal Year 2016 and
“may require additional special auditing of current and historical expenditures” by
the Secretary of State and each of New Mexico’s 33 counties. Timothy Keller Letter
to Legislative Council Service dated May 18, 2016, attached hereto as Exhibit P.
The current statutory system is unconstitutional and must be struck down.
Doing so is well within this Court’s authority. State ex rel. Shepard v. Mechem,
1952-NMSC-105, 99 10 - 13, 56 N.M. 762; State ex rel. Clark v. Johnson, 1995-
NMSC-048, 9 19, 120 N.M. 562; State ex rel. Taylor v. Johnson, 1998-NMSC-015,
18, 125 N.M. 343. But this Court need not and should not be burdened with policy
questions concerning how to replace the unconstitutional with a constitutional
system. That is the purview of the Legislature. Given the unconstitutionality of the
current system and the harm caused by continuing to operate under it, and the variety
of options available to correct the system combined with public support for doing

so, the Legislature cannot avoid the challenge of adopting a remedy.
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RELIEF
The Secretary of State violates Article IX, Section 14 of the New Mexico
Constitution by spending public money to supervise and administer primary

elections in New Mexico.

WHEREFORE, petitioners pray for relief as follows:

A. A declaratory judgment that public funding for closed primary elections
in New Mexico, as such primary elections are established in the Election Code,
Chapter 1 NMSA 1978, violates Article IX, Section 14 of the New Mexico
Constitution; and

B.  An injunction prohibiting the Secretary of State from administering a
primary election in New Mexico under the Election Code’s current unconstitutional

statutory scheme.
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Respectfully submitted,
BARDACKE ALLISON LLP

. /s/ Paul Bardacke

Paul Bardacke

Benjamin Allison

Justin Miller

141 E. Palace Avenue

Santa Fe, NM 87501
505-995-8000
505-672-7037 (f)
paul@bardackeallison.com
ben@bardackeallison.com
justin@bardackeallison.com

Of counsel:

LAW OFFICE OF HARRY KRESKY
Harry Kresky

2600 Netherland Avenue (Ste. 3104)
Riverdale, NY 10463

212-581-1516

212-581-1352 (f)

kresky.law(@gmail.com

PRO HAC VICE ADMISSION PENDING

Jeremy Gruber

Open Primaries, Inc.

350 7™ Ave. 20" F1.

New York, NY 10001
646-604-4544
jgruber(@openprimaries.org
PRO HAC VICE ADMISSION
PENDING
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THE FRUSTRATED PUBLIC: VIEWS OF THE 2016 CAMPAIGN, THE PARTIES AND THE ELECTORAL PROCESS ~ The AP-NORC Center for Public Affairs Research

T 1 of

Americans say they are interested in the 2016 presidential election, about 7 in 10 say they feel
frustrated and more than half feel helpless or angry. Far fewer report they feel either hopeful, excited,
or proud.

Americans most frequently describe their feelings about the 2016 presidential election as frustrated,
interested, helpless, and angry.

Frustrated
Interested
Helpless
Angry
Hopeful
Bored
Excited

Proud
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Question: For each of the following, please say if each of the following words describes or does not describe how you feel
about the 2016 presidential election.

Currently the public is lukewarm about the inclusion of Democratic officeholders and party officials as
superdelegates in the nominating process. The implementation of superdelegates in 1984 by the
Democratic Party was an effort to merge the knowledge and experience of party insiders with the
wishes of rank-and-file Democrats, and therefore, prevent the nomination of candidates with little
chance of success.

Hillary Clinton has 1,768 pledged delegates, won through the primary and caucus process, 274 more
than Sanders. But because she is supported by 525 superdelegates, Clinton needs 90 more delegates to
clinch the nomination, while Sanders, who is only backed by 39 superdelegates, needs 847.
Superdelegates are free to change their support at any time before the convention.!

More than 30 years after superdelegates were introduced to the Democratic Party’s nominating
process, few voters see them as a positive. Less than 2 in 10 consider superdelegates a good idea for
the Democratic Party, while about half say their inclusion is a bad idea and nearly 3 in 10 say it is

1. https://interactives.ap.org/2016/delegate-tracker/

© Copyright 2016. The Associated Press and NORC MAY 2016 .
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neither good nor bad. Republicans (67 percent) are more likely than Democrats (46 percent) or
independents (37 percent) to consider superdelegates a bad idea.

DESPITE THE SUCCESS OF DONALD TRUMP AND BERNIE SANDERS, BOTH
PARTIES ARE SEEN AS RESISTENT TO NEW IDEAS AND CANDIDATES
FROM OUTSIDE THE PARTY ORGANIZATIONS.

Few Americans see either party as receptive to fresh ideas. Just 17 percent of the public say the
Democratic Party is open to new ideas about dealing with the country’s problems; 10 percent report
that about the Republican Party.

Additionally, most Americans say neither political party takes much notice of the views of ordinary
voters. Fourteen percent say the Democratic Party is responsive to the opinions of the average voter; 8
percent say the same about the Republicans.

Americans view both parties as resistant to outside candidates that are independent from the
Washington establishment and party politics. Seventeen percent consider the Democratic Party
amenable to outsider candidates. Even fewer, only 9 percent, regard the Republican Party as willing to
consider an independent candidate.

There are clear partisan divisions when it comes to views about the parties being open to new ideas.
Democrats are most likely to see the Republican Party as resistant to new ideas while Republicans are
most likely to see the Democratic Party as resistant to new ideas.

There are partisan divisions when it comes to beliefs about the parties resisting new ideas.
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Questions: How open do you think the Democratic Party is to new ideas about dealing with the country’s problems?

How open do you think the Republican Party is to new ideas about dealing with the country’s problems?

Although the public does not see the parties as being particularly receptive to candidates from outside
the usual sphere of party influence, the nominating process on both sides of the aisle have major
candidates that could be considered outsiders.
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The presumptive Republican nominee has never held elected office, and Trump will be the first major
party candidate for President to have never been elected to public office since Dwight D. Eisenhower
was the Republican nominee in 1952 after serving as the Supreme Commander of the Allied Forces in
Furope during World War II. And while Sanders was a member of the United States House of
Representative for 16 years, and has represented Vermont in the United States Senate since 2006, he
has served in Congress most years as an independent, albeit one that caucuses with the Democrats.

Are the campaigns of these candidates a positive force for their parties? The public is divided.
Perhaps an indication of his low overall favorability rating,? half of Americans say Trump’s campaign
has been bad for the Republican Party while 1in 3 say it has been good. Republicans are more likely
than either Democrats or independents to say Trump has been good for the Republican Party (57
percent vs. 15 percent and 24 percent, respectively). Democrats overwhelmingly say Trump has been
bad for the Republican Party (71 percent).

The public is more positive about Sanders’ campaign. About half of the public regards Sanders’ bid for
the nomination as beneficial to the Democratic Party, while about 2 in 10 say it has had a negative
effect. Democrats are more likely than Republicans or independents to say Sanders has been good for
the Democratic Party (64 percent vs. 43 percent and 22 percent).

Nearly half of Americans say Sanders’ campaign for the Democratic nomination has been good for the
party; fewer say the same about Trump’s campaign to be the Republican nominee.
17
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Questions: Regardless of whether or not you support him, overall do you think Donald Trump running for the Republican
nomination for President has been good for the Republican Party, bad for the Republican Party, or doesn't make much
difference either way?

Regardless of whether or not you support him, overall do you think Bernie Sanders running for the Democratic nomination
for President has been good for the Democratic Party, bad for the Democratic Party, or doesn't make much difference either
way?

2 In a national AP-GfK poll taken March 31 to April 4, 26 percent of the public had a favorable opinion of Trump and 69 percent were unfavorable.
Sanders was viewed favorably by 48 percent and unfavorably by 39 percent.
http://ap-gfkpoll.com/main/wp-content/uploads/2016/04/March-2016-AP-GfK-Poll-FINAL Sanders.pdf
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Interviews for this survey were conducted between May 12 and 15, 2016, with adults age 18 and over
representing the 50 states and the District of Columbia. Panel members were randomly drawn from
AmeriSpeak, and 1,060 completed the survey—761 via the web and 299 via telephone. The final stage
completion rate is 29.6 percent, the weighted household panel response rate is 23.8 percent, and the
weighted household panel retention rate is 90.5 percent, for a cumulative response rate of 6.4 percent.
The overall margin of sampling error is +/- 4.1 percentage points at the 95 percent confidence level,
including the design effect. The margin of sampling error may be higher for subgroups.

Once the sample has been selected and fielded, and all the study data have been collected and made
final, a poststratification process is used to adjust for any survey nonresponse as well as any non-
coverage or under and oversampling resulting from the study specific sample design.
Poststratification variables included age, gender, census division, race/ethnicity, and household phone
status. The weighted data, which reflect the U.S. population of adults age 18 and over, were used for all
analyses.

All differences reported between subgroups of the U.S. population are at the 95 percent level of
statistical significance, meaning that there is only a 5 percent (or lower) probability that the observed
differences could be attributed to chance variation in sampling.

A comprehensive listing of the questions, complete with tabulations of top level results for each
question, is available on The AP NORC Center website: www.apnorc.org.

CONTRIBUTING RESEARCHERS

From NORC at the University of Chicago From The Associated Press
Marjorie Connelly Emily Swanson
Dan Malato

Jennifer Benz
Trevor Tompson
David Sterrett
Ivana Cvarkovic
Nada Ganesh

ABOUT THE ASSOCIATED PRESS-NORC CENTER FOR PUBLIC AFFAIRS
RESEARCH

The AP NORC Center for Public Affairs Research taps into the power of social science research and
the highest quality journalism to bring key information to people across the nation and throughout
the world.

The Associated Press (AP) is the world’s essential news organization, bringing fast, unbiased news to
all media platforms and formats.

NORC at the University of Chicago is one of the oldest and most respected, independent research
institutions in the world.

The two organizations have established The AP NORC Center for Public Affairs Research to conduct,
analyze, and distribute social science research in the public interest on newsworthy topics, and to use
the power of journalism to tell the stories that research reveals.
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New Mexico: A state of voter indifference

By Robert Nott | rnott@sfnewmexican.com Oct 18, 2018 Updated 9 hrs ago

New Mexicans accustomed to seeing their state near or at the bottom of national rankings might not

be surprised to learn that they’ve come in dead last in yet another study.
The bigger question is whether they care, given the evidence of apathy that solidified this ranking.

The personal finance website WalletHub released a report Thursday that ranked New Mexico 51st for
political involvement. That puts New Mexico behind all the other states and the District of Columbia.

The study used 10 measures. Analysts included how many eligible voters registered, the number of
voters who cast ballots in the 2014 midterm and 2016 presidential elections, and preregistration

figures for young voters.

On a scale of one to 100, New Mexico received just under 22 points. Hawaii finished next to last, with

23.08 points.

At the opposite extreme was the District of Columbia, which scored 79.19 points. Maine came in

second for the most politically involved voters and Utah was third.

New Mexico ranked 47th for the number of registered voters who took part in the 2016 presidential
election, and it had one of the lowest rates in the nation of voting-age citizens registered to vote. Just

two-thirds of the state’s 1.2 million eligible voters had registered.

EXHIBIT J 10/19/2018, 9:09 AM
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One former U.S. senator from New Mexico found the news dispiriting.

“With all the other unfavorable comparisons that we have seen between our state and others related
to childhood poverty, educational attainment and dropout voters, it is particularly unfortunate to see
we also lag behind other states in the percentage of the population registered to vote and in voter
participation,” former U.S. Sen. Jeff Bingaman of Santa Fe said after reviewing the study. “Voting is
one of the main ways we have to confront the challenges facing the state. By failing to vote, we

reinforce the status quo.”

The WalletHub report comes less than three weeks before the Nov. 6 midterm election, and there

have been some signs of a turnabout in New Mexico.

For example, after the primary election in June, Secretary of State Maggie Toulouse Oliver said New

Mexicans turned out to vote in higher numbers than in the past couple of gubernatorial primaries.

A total of 261,615 voters cast ballots. That figure was up from the 202,327 voters who participated in

the 2014 primary election and the 258,614 who voted in 2010.

WalletHub in January named New Mexico as the worst state in which to raise a family. In July, it

ranked New Mexico last when it comes to public education.

Robert Nott

Education Reporter

Robert Nott covers education and youth issues for the Santa Fe New Mexican
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*Note this chart only pertains to state, local and congressional elections.

State Primary FElection Systems

Closed Partially Closed Partially Open Open to Open Top-Two Applies to
Unaffiliated Voters Presidential
Voters must be Voters must be Voters may choose Voters may choose | The top rwo
registered members of | registered members of which primary to vote | Unaffiliated voters which primary to | vote-getters
the party holding the | the party holding the in, but must either do | may choose which vote in privately. | advance to the
primary. primary; however, so publicly or their | party primary they | The choice does general election
parties may choose each | vote may be regarded | want to vote in, but | not register the regardless of
election whether to as a form of voters affiliated voter with the party.
allow unaffiliated registration with that | with other parties party.
voters to participate. parey. may not cross over.
Alabama' X YES
Alaska’ X NO
Arizona’ X NO
Arkansas’ X YES
California® X NO
Colorado® X YES
Connecticut’ X NO
Delaware’ X YES
Florida’ X YES
Georgia"” X YES
Hawaii'" X NO
Idaho" X YES
Illinois™ X YES
Indiana" X YES
Towa" X YES
Kansas™ X NO
Kentucky" X YES
Louisiana” X NO
Maine” X NO
Maryland™ X YES
Massachusetts™ X YES
Michigan®™ X NO
Minnesota™ X YES
Mississippi”* X YES
Missouri® X YES
Montana™ X YES
Nebraska®” X NO

EXHIBIT K
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Closed Partially Closed Partially Open Open to Open Top-Two Applies to
Unaffiliated Voters Presidential
Voters must be Voters must be Voters may choose Voters may choose | The top rwo
registered members of | registered members of which primary to vote | Unaffiliated voters which primary to | vote-getters
the party holding the | the party holding the in, but must either do | may choose which vote in privately. advance to the
primary. primary; however, so publicly or their party primary they The choice does general election
parties may choose each vote may be regarded | want to vote in, but | not register the regardless of
election whether to as a form of voters affiliated voter with the party.
allow unaffiliated registration with that | with other parties party.
voters to participate. party. may not cross over.
Nevada® X YES
New Hampshire” X YES
New Jersey” X NO
New Mexico™ X YES
New York™ X YES
North Carolina™ X YES
North Dakota™ X NO
Ohio™ X YES
Oklahoma™ X YES
Oregon” X YES
Pennsylvania™ X YES
Rhode Island” X YES
South Carolina™ X YES
South Dakota™ X YES
Tennessee ™ X YES
Texas"™ X YES
Utah™ X YES
Vermont™ X YES
Virginia™ X YES
Washington™ X NO
West Virginia/'*x X YES
Wisconsin" X YES
Wyoming™ X YES

Source: National Conference of State Legislatures

June 2016

For more information, contact the elections team at 303-364-7700.
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Primary Types

Closed: In general, a voter seeking to vote in a closed primary must first be a registered party member. Typically, the voter affiliates with a party on his or her voter registration
application. This system deters “cross-over” voting by members of other parties. Independent or unaffiliated voters, by definition, are excluded from participating in the party
nomination contests. This system generally contributes to a strong party organization.

Partially Closed: In this system, state law permits political parties to choose whether to allow unaffiliated voters or voters not registered with the party to participate in their
nominating contests before each election cycle. In this type of system, parties may let in unaffiliated voters, while still excluding members of opposing parties. This system gives
the parties more flexibility from year-to-year about which voters to include. At the same time, it can create uncertainty about whether or not certain voters can participate in
party primaries in a given year.

Partially Open: This system permits voters to cross party lines, but they must either publicly declare their ballot choice or their ballot selection may be regarded as a form of
registration with the corresponding party. Illinois and Ohio have this system. Iowa asks voters to choose a party on the state voter registration form, yet it allows a primary voter
to publicly change party affiliation for purposes of voting on primary Election Day. Some state parties keep track of who votes in their primaries as a means to identify their
backers.

Open to Unaffiliated Voters: A number of states allow only unaffiliated voters to participate in any party primary they choose, but do not allow voters who are registered with
one party to vote in another party’s primary. This system differs from a true open primary because a Democrat cannot cross over and vote in a Republican party primary, or vice
versa. Some of these states, such as Colorado and New Hampshire, require that unafilliated voters declare affiliation with a party at the polls in order to vote in that party’s

primary.

Open: In general, but not always, states that do not ask voters to choose parties on the voter registration form are “open primary” states. In an open primary, voters may choose
privately in which primary to vote. In other words, voters may choose which party’s ballot to vote, but this decision is private and does not register the voter with that party.
This permits a voter to cast a vote across party lines for the primary election. Critics argue that the open primary dilutes the parties’ ability to nominate. Supporters say this
system gives voters maximal flexibility—allowing them to cross party lines—and maintains their privacy.

Top-Two: California, Louisiana, Nebraska (for state elections) and Washington currently use a “top two” primary format. The “top two” format uses a common ballot, listing
all candidates on the same ballot. In California and Louisiana, each candidate lists his or her party affiliation, whereas in Washington, each candidate is authorized to list a party
“preference.” The top two vote getters in each race, regardless of party, advance to the general election. Advocates of the "top-two" format argue that it increases the likelihood
of moderate candidates advancing to the general election ballot. Opponents maintain that it reduces voter choice by making it possible that two candidates of the same party
face off in the general election. They also contend that it is tilted against minor parties who will face slim odds of earning one of only two spots on the general election ballot.

1 Alabama: https://www.alabamavotes.gov/FAQ.aspx?m=Voters#11. The presidential primary is an open primary. http://www.openprimaries.org/states_alabama.

2 Alaska: The parties must submit notice clarifying whether or not their primaries will be open by September 1st of the year before the election. AS § 15.25.014. The Democrats currently have
an open primary and the Republican primary is open to Republicans and unaffiliated voters. https://www.elections.alaska.gov/ei_primary.php. In 2001 following the United States Supreme
Court ruling against blanket primaries Alaska switched to a system which allows each party to determine which type of primary it will hold. In 2008 and 2010, the Democratic Party allowed
any registered voter to participate in its “open” primary. The Republican primary was open to registered Republicans, Nonpartisan or Undeclared voters. Currently the Democratic presidential
primary is open and the Republican presidential primary is closed. http://www.openprimaries.org/states_alaska.

Source: National Conference of State Legislatures
June 2016
For more information, contact the elections team at 303-364-7700.


https://www.alabamavotes.gov/FAQ.aspx?m=Voters#11

3 Arizona: Arizona has a closed primary system, but independents can vote in any party’s primary. A.R.S. § 16-467. The Democratic and Republican presidential primaries in Arizona are both
closed. http://www.openprimaries.org/states_arizona.

4 Arkansas: A.C.A. § 7-7-307. The presidential primary is an open primary. http://www.openprimaries.org/states_arkansas.

5 California: http://www.sos.ca.gov/elections/primary-elections-california/. California holds a partially closed primary for presidential elections. http://www.sos.ca.gov/elections/primary-
elections-california/.

6 Colorado: Following the passage of Propositions 107 & 108 in 2016, unaffiliated voters will receive a combined primary ballot and then may only vote in one party’s primary contest for each
office. To qualify for the ballot Colorado holds closed party caucuses at which candidates who receive more than 30% of the vote proceed to the primary election. Candidates may also petition
to get onto the primary ballot. For presidential elections, Colorado will hold a primary in 2020 with similar rules to statewide primaries, after previously holding closed party caucuses.

7 Connecticut: Connecticut has closed primaries but the individual parties may allow unaffiliated voters to vote. C.G.S.A. § 9-431. Unaffiliated voters can register to vote with the party up
until the day before the primary election. http://www.ctpost.com/local/article/Unaffiliated-voters-could-be-X-factor-in-Conn-7223090.php. Candidates who lose the primary in Connecticut
may then register as Independents, allowing them a position on the general election ballot. The presidential primary is closed. http://www.courant.com/politics/elections/hc-what-you-need-to-
know-ahead-of-connecticut-s-april-26th-primary-20160419-story.html.

8 Delaware: 15 Del.C. § 3110. The presidential primary is a closed primary. http://www.openprimaries.org/states_delaware.
9 Florida: West’s F.S.A. § 101.021. The presidential primary is a closed primary. http://www.openprimaries.org/states_florida.

10 Georgia: http://www.southernpoliticalreport.com/2016/04/29/up-next-georgias-may-24-primary-election/. The presidential primary is an open primary.
http://www.openprimaries.org/states_georgia.

11 Hawaii: Voters are entitled to select any party ballot they want. HRS § 12-31. The Democratic presidential primary is open and the Republican presidential primary is closed.
hetp://www.openprimaries.org/states_hawaii.

12 Tdaho: A party may elect to open its primary to unaffiliated voters and voters affiliated with other parties by notifying the Secretary of State’s office by the last Tuesday before the election.
I.C. § 34-904A. In April, 2011, Idaho enacted legislation to change from an open primary system without any party registration to a partially closed system. In 2012, voters could elect which
party’s ballot to vote, and their choice will constitute registration. After 2012, parties could decide prior to each election whether to permit unaffiliated voters or members of other parties to vote
in their primaries. The presidential primary is also a partially closed primary. 1.C. § 34-904A.

13 Tllinois: 10 ILCS 5/7-43. The presidential primary is also a partially open primary because the voter’s ballot selection is public.
heep://www.galesburg.com/article/20160313/NEWS/160319905.

14 Tndiana: IC 3-10-1-6. The presidential primary is also a partially open primary because the voter’s ballot selection is public. http://www.lwvindy.org/VoterFAQ.html.

15 Towa: A voter can request any party’s ballot after changing party affiliation at the polls. I.C.A. § 43.42. The presidential caucuses are also partially open because voters have the option to
register with a party on caucus day in order to participate in a party caucus. https://sos.iowa.gov/elections/voterinformation/regfaq.html#9.

16 Kansas: http://www.openprimaries.org/states_kansas. A voter’s right to vote in a primary can be challenged if that voter is not a member of the party. K.S.A. 25-216. Both major parties had
closed caucuses in 2016, but Democrats allowed voters to register as Democrats on caucus day. hetp://www.kansascity.com/news/politics-government/article63197947.huml.

Source: National Conference of State Legislatures
June 2016
For more information, contact the elections team at 303-364-7700.


http://www.sos.ca.gov/elections/primary-elections-california/

17 Kentucky: To vote in a party primary the voter must either be a new registrant or registered with that party since December 31st of the year before the election. KRS § 116.055. The
presidential primaries are closed. http://www.openprimaries.org/states_kentucky.

18 Louisiana: In Louisiana, unlike in other top-two systems, a candidate who receives a majority of the vote in the primary is automatically elected, in which case the race does not proceed to a
general election. http://www.sos.la.gov/ElectionsAndVoting/GetElectionInformation/Review TypesOfElections/Pages/default.aspx. The presidential primaries are closed.
http://www.openprimaries.org/states_louisiana.

19 Maine: A party may allow voters affiliated with other parties to vote in the party primary by providing notice to the Secretary of State’s office by February 1st of the election year. If no notice
is received then it remains a closed primary. However, traditionally unaffiliated voters have been allowed to participate in primaries through same-day voter registration 21-AM.R.S.A. § 340.
Maine formely had a presidential caucus but will switch to a presidential primary for 2020. The presidential primaries are closed. http://www.openprimaries.org/states_maine.

20 Maryland: A party can permit unaffiliated voters to participate in its primary if the chairman of the party’s State Central Committee notifies the State Board of Elections at least 6 months
prior to the date of the primary election. MD Code, Election Law, § 8-202(c). However, historically the state and presidential primaries have always been closed.
hetp://www.openprimaries.org/states_maryland.

21 Massachusetts: A voter can only vote in the primary for the party in which that voter is affiliated; however, the voter can change affiliation at any time from 20 days until the election through
Election Day. M.G.L.A. 53 § 38. Although the "unenrolled" voters must declare, they are not thereby "enrolled" with the chosen party. The presidential primary is also open to unaffiliated
voters. http://www.masslive.com/politics/index.ssf/2016/02/rules_for_the_2016_massachuset.html.

22 Michigan: Michigan has nonpartisan voter registration. State primaries are open, but for the presidential primaries voters must choose a party ballot and that ballot selection is public.
hetp://www.michigan.gov/documents/sos/2016_Questions_and_Answers_for_Michigan_Presidential Primary_510281_7.pdf.

23 Minnesota: The ballot has a party for each column and voters may only vote for candidates in one party column. M.S.A. § 204D.08. Minnesota formerly used caucuses but switch to a
presidential primary for 2020. The presidential primary is a partially open primary in that voters do not have to affiliate with a party beforehand, but ballot choices will be public record.
http://www.openprimaries.org/states_minnesota.

24 Mississippi: A poll worker can challenge a voter’s vote if the poll worker knows that the voter is crossing over and voting in the opposite party’s primary.
http:/fwww.jacksonfreepress.com/news/2014/aug/20/mississippi-primaries-open-or-not/. The presidential primary is an open primary. http://www.openprimaries.org/states_mississippi.

25 Missouri: V.ALM.S. 115.397. The presidential primary is an open primary. http://www.openprimaries.org/states_missouri.

26 Montana: Registration is nonpartisan, and voters may select one party ballot from any party. http://sos.mt.gov/ELECTIONS/FAQ/index.asp. The presidential primary is an open primary.
http://www.openprimaries.org/states_montana.

27 Nebraska: Nebraska uses a non-partisan top-two system for its unicameral legislature (senate) races and some state offices. Unaffiliated voters may vote in any party primary for U.S. House of
Representatives and U.S. Senate. For other state offices Nebraska has closed party primaries unless a party notifies the Secretary of State’s Office that they will be having an open primary by 60
days prior to the primary election. Neb. Rev. St. § 32-912. The presidential primary is a partially open primary. http://www.openprimaries.org/states_nebraska. At the Democartic caucuses
voters can register as a Democrat on caucus day. http://www.omaha.com/news/politics/q-a-the-nebraska-democratic-caucuses-are-today-here-s/article_2d0833e8-e244-11e5-a719-
f3eccOe0cdd2.heml.

28 Nevada: htep://www.clarkcountynv.gov/election/Pages/PartyAff.aspx. The presidential caucuses are closed. http://www.openprimaries.org/states_nevada.

29 New Hampshire: Title LXIII 659:14. The presidential primary is also open to unaffiliated voters. http://www.openprimaries.org/states_new_hampshire.
Source: National Conference of State Legislatures
June 2016
For more information, contact the elections team at 303-364-7700.
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30 New Jersey: http://www.openprimaries.org/states_new_jersey. In order to vote in a party primary the voter must have been a member of that party since 55 days prior to the primary, unless
that voter is a new voter or has not voted in a primary before. N.J.S.A. 19:23-45. First time primary voters can declare their affiliation at the polls. http://www.state.nj.us/state/elections/voting-
information-voting-faq.html. The presidential primary is closed. http://www.openprimaries.org/states_new_jersey.

31 New Mexico: http://www.theatlantic.com/politics/archive/2014/06/why-one-in-five-registered-voters-in-new-mexico-couldnt-vote-tuesday/458328/. The presidential primaries are closed.
hetp://www.openprimaries.org/states_new_mexico.

32 New York: McKinney’s Election Law § 8-302. The presidential primaries are closed. http://www.openprimaries.org/states_new_york.

33 North Carolina: Voters cannot cross over and vote in another party’s primary, but unaffiliated voters can vote in party primaries if the party opens their primary to unaffiliated voters.
N.C.G.S.A. § 163-59. If a party chooses to allow unaffiliated voters to vote in the primary they must notify the State Board of Elections by December 1st of the year before the election.
N.C.G.S.A. § 163-119. The presidential primaries are also partially closed. http://www.openprimaries.org/states_north_carolina.

34 North Dakota: Voters may select one party ballot. https://vip.sos.nd.gov/PortalListDetails.aspx?ptlhPKID=55& ptlPKID=7. North Dakota is also the only state that does not have voter
registration. https://vip.sos.nd.gov/pdfs/Portals/votereg.pdf. Democrats have an open presidential primary, and Republicans nominate delegates to the convention and do not hold a primary or
caucucs. http://www.cbsnews.com/news/how-does-the-north-dakota-republican-convention-work/.

35 Ohio: Voters in Ohio do not declare a party affiliation when they register to vote, but are considered to be affiliated with a party when requesting that party’s primary ballot.
http:/fwww.sos.state.oh.us/sos/elections/Voters/FAQ/genFAQs.aspx#declare. A poll worker may challenge a voter’s party affiliation. R.C. § 3513.19. According to the Ohio Secretary of State’s
Office, a voter can only be challenged for crossing over to vote in another party’s primary if the poll worker has actual first-hand knowledge that the voter is affiliated with a different party. In
that case, the voter must sign a document declaring affiliation with the new party. http://www.dispatch.com/content/stories/public/2016/What-you-need-to-know-about-voting-in-the-Ohio-
primary.html. The presidential primary is also partially open. http://www.openprimaries.org/states_ohio.

36 Oklahoma: Oklahoma has closed party primaries, but the party may allow independents to vote by notifying the State Election Board between November 1st and 30th of the year before the
election. 26 OkL.St.Ann. § 1-104. The presidential primary is also partially closed. https://www.ok.gov/elections/faqs.html.

37 Oregon: The parties have the option of choosing between a closed primary and an open primary. http://sos.oregon.gov/voting/Pages/voteinor.aspx. Traditionally the parties have had closed
primaries for the state and presidential elections. http://www.openprimaries.org/states_oregon.

38 Pennsylvania: 25 P.S. § 299. The presidential primaries are closed. http://www.openprimaries.org/states_pennsylvania.

39 Rhode Island: Rhode Island voters must be affiliated with a party in order to vote in that party’s primary, but a voter may register with that party on Election Day. Unaffiliated voters can
vote in any primary, but once they do so they are considered a member of that party unless they disaffiliate. http://www.elections.state.ri.us/faq/#typeprim. The presidential primary is also open
to unaffiliated voters. http://www.openprimaries.org/states_rhode_island.

40 South Carolina: Parties may change their rules for membership. Title 7 § 7-9-20. The presidential primary is an open primary. http://www.openprimaries.org/states_south_carolina.

41 South Dakota: No voter can vote in a party primary without being affiliated with that party, but any party may allow unaffiliated voters to vote in their party primary through their
constitution or bylaws. SDCL § 12-6-26. The presidential primary is also a partially closed primary. http://www.openprimaries.org/states_south_dakota.

42 Tennessee: Although voter registration is non-partisan, a voter declares allegiance to a party when selecting that party’s ballot. T.C.A. § 2-7-115(b)(2). The presidential primary is an open

primary. http://www.openprimaries.org/states_tennessee.
Source: National Conference of State Legislatures
June 2016

For more information, contact the elections team at 303-364-7700.
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43 Texas: Texas has an open primary system, but voters are bound to that party for a runoff election. V.T.C.A., Election Code § 162.004. The presidential primary is an open primary.
http://www.openprimaries.org/states_texas.

44 Utah: Parties that have primaries must file a statement with the Lieutenant Governor specifying whether unaffiliated voters or members of other parties may vote in their primary. U.C.A.
1953 § 20A-9-403(2)(a). Parties can also hold closed caucuses—if more than 60 percent of the vote goes to one candidate, the party bypasses the primary. If no candidate receives more than 60
percent of the vote, the party determines which type of primary it will hold. The presidential primaries are partially closed. http://www.openprimaries.org/states_utah.

45 Vermont: VT Const. CH I, § 42. The presidential primary is an open primary. http://www.openprimaries.org/states_vermont.

46 Virginia: Virginia’s open primary law was found to be unconstitutional on the grounds that it violates a party’s freedom of association when people not affiliated with the party are selecting
that party’s nominee. Miller v. Brown, 503 F.3d 360 (4th Cir. 2007). In Parson v. Alcorn the United States District Court for the Eastern District of Virginia held that the Republican Party
may choose to include a loyalty pledge on the ballot. The presidential primary is an open primary. http://www.openprimaries.org/states_virginia.

47 Washington: hteps://www.sos.wa.gov/elections/faqcandidates.aspx. The presidential primary is partially closed. http://www.openprimaries.org/states_washington.

48 West Virginia: Independents can request a ballot for any party. http://www.sos.wv.gov/elections/current/Pages/VoterFAQs.aspx#anchor_1404242592222. The presidential primary is also
open to unaffiliated voters. http://www.openprimaries.org/states_west_virginia.

49 Wisconsin: Voters don’t register with a party. Instead, they get a ballot with a column for each party and they are only allowed to fill out one column. http://www.gab.wi.gov/node/3909.
The presidential primary is an open primary. htep://www.openprimaries.org/states_wisconsin.

50 Wyoming: Requesting a partisan primary ballot requires a declaration of affiliation with that party. W.S. 1977 § 22-5-212. The presidential primary is also partially open.
http://www.openprimaries.org/states_wyoming.

Source: National Conference of State Legislatures
June 2016
For more information, contact the elections team at 303-364-7700.
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METHODOLOGY

This research study was commissioned by Common Cause New Mexico in order to measure New Mexico voters’ attitudes and opinions on issues

relating to proposed campaign finance and ethical reforms.

THE INTERVIEW

A random sample of 459 registered voters in New Mexico was
interviewed by telephone. Telephone numbers were generated from
the Research & Polling, Inc. database. All interviews were conducted
between January 5th and January 9th, 2017.

The telephone interviewers are professionals who are brought
together for a training session prior to each survey. This ensures their
complete and consistent understanding of the survey instrument. To
avoid potential bias, 50% of the phone interviews were completed
through random dialing of cell phone numbers of registered voters.

SAMPLE BlAs

In any survey, there are some respondents who will refuse to speak
to the professional interviewer. A lower response rate among certain
types of individuals can result in a sample wherein certain types of
individuals are over-represented or under-represented. The potential
for sampling bias increases as the response rate decreases. Research
& Polling, Inc. often sets quotas for various segments of the
population who are historically undercounted. This has the effect of
minimizing, but not necessarily eliminating, sampling bias.

THE REPORT

MARGIN OF ERROR

A sample size of 459 at a 95% confidence level provides a maximum
margin of error of approximately 4.6%. In theory, in 95 out of 100
cases, the results based on a random sample of 459 will differ by no
more than 4.6 percentage points in either direction from what would
have been obtained by interviewing all New Mexico registered voters
statewide.

This report summarizes the results from each question in the survey
and reports on any variances in attitude or perception, where
significant, among demographic subgroups. The subgroups examined
in this report include:

e Region

e Gender
e Ethnicity
o Age

e Household income
e Education attainment level

e Political party

RESEARCH & POLLING, INC.
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EXECUTIVE SUMMARY

CAMPAIGN FINANCE REFORM

Voters in New Mexico overwhelming support various campaign finance and ethics reform proposals that may be introduced in the legislature.

» Nine-in-ten voters (91%) support a proposal that would require all large political contributions from individuals, corporations, political
action committees (PACs), non-profits and unions to be made public (75% strongly support the measure).

» Nine-in-ten voters support a bill that would require all independent political groups who are spending money on political campaigns to
report who their donors are and how the money is being spent.

» Three-quarters (74%) of voters say they support keeping limits on the amount of money that individuals can contribute to political
candidates (50% are strongly supportive).

Campaign finance reform has broad bipartisan support with the large majority of Democrats, Republicans, and independents supporting each of
three proposals listed above.

It should also be noted that two-thirds of voters (68%) believe that limiting the amount of campaign contributions to a candidate helps to prevent
corruption. The majority of Democrat (71%), independent (69%), and Republican (62%) voters believe placing limits on individual campaign
contributions helps to prevent corruption.

LOBBYISTS

The vast majority of voters (90%) say it would be a good idea to require registered lobbyists to make public the bills or issues they have been hired
to advocate for so that voters know who is lobbying on issues in New Mexico.

Furthermore, nearly nine-in-ten voters (87%) support requiring former legislators to wait at least two years after their term ends before they are
able to become paid lobbyists to the New Mexico Legislature (66% strongly support this proposal).

INDEPENDENT COMMISSIONS

Nine-in-ten voters statewide say they either strongly support (62%) or somewhat support (27%) the creation of an independent ethics commission
that would establish and enforce rules relating to the ethical behavior and action of state officials.

Seven-in-ten voters also say they support creation of an independent commission that would be responsible for redrawing the state’s legislative
districts, rather than having state legislators responsible for redistricting.

RESEARCH & POLLING, INC.
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OPEN VS CLOSED PRIMARY ELECTIONS

Approximately seven-in-ten (71%) voters believe primary elections should be open to all registered voters rather than only allowing Democrats and
Republicans to vote in their respective primaries. Not surprisingly, independents are the most supportive of this proposal (83%), though the large

majority of Democrats (70%) and Republicans (64%) support open primaries in New Mexico.
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SHOULD PRIMARY ELECTIONS BE OPEN TO ALL VOTERS OR REMAIN CLOSED?

QUESTION 4: CURRENTLY NEW MEXICO HAS A CLOSED PRIMARY ELECTION SYSTEM. FOR EXAMPLE, ONLY REGISTERED DEMOCRATS CAN VOTE IN DEMOCRATIC PRIMARY ELECTIONS AND ONLY REGISTERED
REPUBLICANS CAN VOTE IN THE REPUBLICAN PRIMARIES. APPROXIMATELY ONE-IN-FIVE VOTERS IN NEW MEXICO ARE EITHER NOT ASSOCIATED WITH A PARTY OR BELONG TO A MINOR PARTY AND THEREFORE CANNOT

VOTE IN DEMOCRAT AND REPUBLICAN PRIMARY ELECTIONS. DO YOU THINK PRIMARY ELECTIONS SHOULD BE OPENED TO ALL VOTERS, OR REMAIN CLOSED AS THEY ARE NOW?
REGION GENDER ETHNICITY AGE EDUCATION
ToTAL H.S. SOME
SAMPLE ABQ NORTH NORTH SOuTH/ 1817034 357049 507064 65VEARS | GRADUATE COLLEGE/ COLLEGE GRADUATE
(N=459) METRO WEST CENTRAL  SOUTHWEST  EASTSIDE MALE FEMALE J| HISPANIC  ANGLO YEARS YEARS YEARS OROLDER | ORLESS ASSOCIATE GRADUATE  DEGREE
OPEN TO ALL REGISTERED VOTERS 71% | 68% 74% 71% 69% 78% | 66% 75% | 75% 68% | 75% 77% 71% 61% | 80% 71% 74% 56%
REMAIN CLOSED 26% | 27% 17% 26% 31% 21% | 31% 21% | 21% 30% | 21% 19% 28% 35% | 16% 26% 22% 42%
DEPENDS (VOLUNTEERED) 2% 2% 1% 3% - - 2% 2% 2% 1% 1% 1% 2% 1% 2% 2% 1% 1%
DON'T KNOW/WON'T SAY 2% 2% 5% - - 1% 1% 2% 3% 1% 3% - - 4% 2% 1% 2% 1%
NM HEADED IN RIGHT
DIRECTION/WRONG
POLITICAL PARTY SOURCES OF INFORMATION TRACK TELEPHONE
ToTAL OFF ON
SAMPLE INDEPENDENT/ TV News SocIAL PoLiTicAL RIGHT WRONG CELL
(N=459) §DEMOCRAT REPUBLICAN D-T-S NEews PAPERS MEeDIA BLOGS DIRECTION TRACK LANDLINE PHONE
OPEN TO ALL REGISTERED VOTERS 71% | 70% 64% 83% 70% 66% 78% 65% | 65% 73% | 66% 75%
REMAIN CLOSED 26% | 26% 34% 13% 26% 30% 18% 31% | 34% 22% | 29% 22%
DEPENDS (VOLUNTEERED) 2% 2% 1% 4% 2% 2% 3% 3% - 2% 2% 2%
DON'T KNOW/WON'T SAY 2% 2% 1% - 2% 2% 1% 1% 1% 2% 2% 1%
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It’s time for open primaries in New Mexico

e Maggie Toulouse Oliver
e Junl,2018

Maggie Toulouse Oliver
Primary election season is an exciting time in New Mexico.
County clerks are hard at work making sure their voting locations are ready for the waves of

voters eager to cast their ballot. My staffers are tying up loose ends to make sure everything runs
smoothly on election day.

EXHIBIT M



In many ways, New Mexico’s primary election is a great example of the power of American
democracy. However, there is one change we could make that would significantly improve the
electoral process for all New Mexico voters — a switch to an open primary system.

Under New Mexico law, voters may only participate in a primary election if they register to vote
with one of the state’s three major political parties — Democratic, Libertarian or Republican —
at least 28 days prior to primary election day.

To understand why this is such a real problem, we need to take a closer look at our current voter
registration data.

Of the 1,233,513 individuals registered to vote in New Mexico, 950,032 are affiliated with one
of the three major political parties. The other 283,481 voters either chose not to be affiliated with
any political party or registered with one of the state’s many minor parties. That means about 23
percent of all New Mexico voters will be forced to watch from the sidelines during this primary
election.

It’s difficult to say that we have a fair and equal voting process when a large segment of the
voting population isn’t allowed to have a say in who the general election candidates will be.

I support moving to an open primary system here in New Mexico.

In particular, I support a modified open primary model that would allow independent and minor-
party voters to choose one major political party’s ballot to mark in a primary election. Democrats
would still vote in the Democratic primary, Republicans would still vote in the Republican
primary and Libertarians would still vote in the Libertarian primary. The only change? Every
independent and minor party voter would choose one primary major party ballot to cast their
vote.

This version of the open primary guarantees every voter has the same opportunity to make his or
her voice heard.

Some opponents of open primaries worry that independent or minor party voters might try to
flood one party’s primary to game the system against particular candidates. But these fears are
unfounded when you consider that independent and minor party voters could already do this in
the current system by registering to vote in large numbers with one of the major parties before
the primary election. The reality is that just doesn’t happen.

The benefits are obvious. Open primaries contribute to a healthy democracy by forcing
candidates to listen to all voters, rather than a select few. In these polarized times, we would all
benefit from a more open political dialogue that includes a wider variety of voices and from
campaigns working to garner support from a broader spectrum of voters.

I’m going to push for an open primary system here in New Mexico, but I can’t do it alone. We
need our lawmakers to pass legislation creating an open primary system that makes sense for
New Mexico’s voters and we need a governor who will sign it into law.



I’ll do my part by continuing to work with good government advocacy groups — like New
Mexico Open Primaries — leading up to and during next year’s legislative session to find
enough lawmakers to champion the cause and get the job done.

Our democracy is at its strongest when we maximize the number of voters who participate in the
electoral process. Unfortunately, countless New Mexico voters have been left out due to an
outdated primary election system that counts certain voters but not others.

That’s unacceptable, so let’s change the system together.

Maggie Toulouse Oliver is the New Mexico secretary of state.
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Gov. favors widened primary eligibility

By James Monteleone / Journal Staff Writer

Friday, August 8th, 2014 at 12:05am

Republican Gov. Susana Martinez said Thursday that she would support legislation to allow voters who decline
to state their party affiliation to cast ballots in New Mexico primary elections, a plan so far pitched by
Democrats.

“I'think that it’s important that every individual who can vote is able to vote,” Martinez told the Journal on
Thursday in Albuquerque.

“Just because they don’t see themselves as completely Republican or completely a Democrat doesn’t mean
that they don’t have candidates that they want to vote for, but because they haven’t declared a party aren’t
able to vote at all,” Martinez said.

The governor’s support for expanding primary election participation flew in the face of a statement a day
earlier by New Mexico Republican Party Chairman John Billingsley, who said that allowing decline-to-state or
independent voters to participate in major party primaries would “dilute” elections and diminish party values.

But after hearing of Martinez’s support for expanded primaries, the Republican Party chairman said he would
evaluate the proposal and reconsider his position, party spokeswoman Emily Strickler said Thursday.

“There are forms of partial (expanded) primaries that he could warm up to, so to speak, but there definitely
needs to be more details,” Strickler said.

New Mexico has for decades allowed only registered Republicans or Democrats to participate in their parties’
respective primary elections. Some independent and decline-to-state voters contend they are disenfranchised
by the system.

Sen. Bill O’Neill and Rep. Emily Kane, both Albuquerque Democrats, formally announced on Thursday plans to
push legislation in January to expand primary election voting to include independent and decline-to-state
voters.

The proposal would not allow Republicans to vote in Democratic primaries or Democrats to vote in Republican
primaries, O’Neill said, referring to a so-called “open primary” system.

Supporters say the change is needed in light of dismal primary election turnouts, including this year’s election
in June, in which about 20 percent of eligible voters cast ballots.

Supporters of the primary election change also highlight a surge of young voters who are shunning party
identification. About 38 percent of voters age 18 to 24 are registered as a decline-to-state or with minor
parties, outpacing the number of young voters registered either Democratic or Republican.

Before Martinez voiced her support Thursday, the push to expand primary participation in New Mexico was
largely a Democratic effort. The only elected officials attending a news conference earlier Thursday to announce
the effort were Democrats.

On Wednesday, Democratic Party Chairman Sam Bregman said he personally had dropped his opposition to
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expanded primaries and now backs the effort to include independents and decline-to-state voters as a way of
increasing voter engagement.

Kane, one of the prospective sponsors of the primary election legislation, said she welcomed the governor’s
support.

“That makes me very hopeful,” Kane said. “That’s really good news. | really believe it’s a nonpartisan position.”

Attorney General Gary King, the Democratic nominee challenging Martinez’s re-election effort this year, said
Thursday that he supports expanding primary election participation.

However, King said he would go a step further to allow any registered voter to cast a ballot in whichever
primary they choose, including allowing Democrats and Republicans to cross over party lines.

“I’m amenable to any sort of system that would be fair to everybody concerned,” King said in an interview.

King’s support comes despite his position as state attorney general in opposition to the practice. His office is
fighting a lawsuit filed in June that asks the courts to extend primary election voting rights to decline-to-state
and independent voters.

King defended that official action, saying his job is to defend the laws enacted by the state, including the laws
currently providing for closed primary elections.
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Editorials

Editorial: Journal endorses Lujan Grisham in Democratic governor
primary

By Albuquerque Journal Editorial Board

Friday, May 25th, 2018 at 12:02am

New Mexico Democrats are fortunate to have three solid candidates for governor who have spent time laying
out what they would do if elected to the state’s top elected office. Sen. Joseph Cervantes has been stalwart in
the Legislature, fighting for open government and standing up to members of his own party on some issues,
even when it’s not politically expedient. Jeff Apodaca has enjoyed a varied career in the private sector and
demonstrated the ability to offer solutions outside the box.

But Michelle Lujan Grisham’s broad résumé and boundless energy give her an edge in the Democratic primary
for governor.

U.S. Rep. Michelle Lujan Grisham

She’s served as a Cabinet secretary for 16 years under three governors — two Democrats and a Republican —and
is finishing up her third term as a congresswoman. In Congress, Lujan Grisham has cultivated a good track
record of constituent services and of representing her district, and she has shown the ability to take moderate
positions.

Lujan Grisham knows the ins and outs of state government, having served as health secretary under Gov. Bill
Richardson, and overseeing the state Agency on Aging under Govs. Bruce King, Gary Johnson and Richardson.
And thanks to the six years she’s served in Congress, she also has intimate knowledge of the federal
government’s inner workings.
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She also served as a Bernalillo County commissioner, further bolstering her public-service résumé.

On the economy, Lujan Grisham realizes the potential of clean power energy — wind and solar — to create jobs
in New Mexico. But she is also realistic and knows investments in electric transmission infrastructure will be
required in order to unlock those economic possibilities.

She says New Mexico’s tax system needs to be overhauled to create a fair system that maximizes revenues
while lessening burdens on families. She is in favor of legislation that would impose a gross receipts tax on
internet sales for large sellers to put them on equal footing with New Mexico businesses.

And she takes a cautionary position on legalizing recreational cannabis, saying such legislation must include
sensible regulations and protections for kids, DWI and medical cannabis patients.

Lujan Grisham also favors changing New Mexico’s primary system, saying “opening primary elections to
independent voters will create an opportunity for more people to participate and incentivize campaigns ... to
reach out to a broader electorate even before the primary election.”

With all that said, voters should be troubled by Lujan Grisham’s reluctance to talk to reporters about the recent
criticisms her campaign has faced.

Her opponents have raised questions about the circumstances of her 2007 resignation as Department of Health
secretary and they’ve pushed for her to release her state personnel files. Instead of agreeing to release the file,
Lujan Grisham’s spokesperson uttered some nonsense about it being unclear whether those files could even be
released. Given the circumstances, Lujan Grisham can, and should, give the OK to release her personnel file.

And rather than taking questions from a Journal reporter about the health care consulting company she co-
founded, Lujan Grisham is allowing her campaign treasurer to handle the controversy. Between her service as a
Cabinet secretary and her time as a congresswoman, Lujan Grisham co-founded Delta Consulting Group, which
provides management and consulting services for nonprofit organizations in health, disability and long-term
care reform issues. She divested herself from the company last year after announcing her run for governor. The
company currently has a $600,000 contract with the state.

Hopefully, the less-than-forthright and direct approach that we’ve seen this week isn’t a sign of what a Lujan
Grisham gubernatorial administration would be like.

That said, nothing learned so far on either issue would disqualify her.

A 12th-generation New Mexican who earned both her bachelor’s and law degrees from the University of New
Mexico, she is a hard-working public servant who will fight hard for our state. She has demonstrated her ability
to listen to both sides of an argument. And her record of serving under both Democratic and Republican
governors underscores the fact she is willing to cross party lines to get things done.

The Journal endorses Michelle Lujan Grisham in the Democratic primary for governor.

Below is the Journal’s recommendation in the contested Democratic primary for governor. Three Democrats are
competing in the race. The winner will face Republican Steve Pearce, who is giving up his congressional seat to
run for governor.

This editorial first appeared in the Albuquerque Journal. It was written by members of the editorial board and is
unsigned as it represents the opinion of the newspaper rather than the writers.

Support local journalism

Albuquerquejournal
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Timothy M. Keller
State Auditor

Sanjay Bhakta, cpa, cGFM, CFE, cGMA
Deputy State Auditor

State of New Mexico
OFFICE OF THE STATE AUDITOR

May 18, 2016

Legislative Council

c/o Raul E. Burciaga
Legislative Council Service
raul.burciaga@nmlegis.gov

Legislative Council,

The Office of the State Auditor (“Office”) is charged with the constitutional and statutory duty to
examine the financial affairs of governmental agencies within New Mexico that receive public
money. As such, we write to make you aware of concerns with the primary election process in
New Mexico that may cause audit actions and consequences, so that the Legislature may
consider these issues proactively.

Chapter 1, Article 8 of the New Mexico Statutes establishes that major political parties nominate
their candidates as prescribed in the Primary Election Law (NMSA 1978, §§ 1-8-10 through 1-8-
52). The Primary Election Law describes the process for candidates of each major political party
to be elected. The process includes the participation of the major political parties in holding a
convention to determine ballot order. If a vacancy occurs after a primary election, the central
committee of the state or county political party selects the candidate, NMSA 1978, § 1-1-8. Only
persons whose major party affiliation is designated on their original certificates of registration
are permitted to participate in a primary election. NMSA 1978, § 1-12-7.

As we understand New Mexico law, political parties are not considered to be governmental or
quasi-governmental entities. See Attorney General Op. No. 79-02 (A political party is not,
however, a subordinate agency of the state. It is rather a voluntary association of persons who act
together principally for political purposes.”). The role that political parties, as voluntary
associations, play in the public election process is unique and part of broader election laws.

The Office’s Special Investigations Division received an inquiry suggesting that the use of public
funds to hold primary elections is a violation of New Mexico’s anti-donation clause. N.M.
constitution, Article IX, Section 14. Because only persons who have declared a major party
affiliation may vote in a primary election, the complainant suggests that only the members of
those voluntary associations benefit from the primary elections. The complainant suggests that in
this manner, primary elections are conducted in aid of an association and in violation of the anti-
donation clause.
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A definitive legal analysis of this question is outside of the purview of the Office, but we request
the attention of the Legislative Council Service because of the nexus between these issues and
annual audits. The Audit Rule, NMAC 2.2.2.10.G(9), requires an evaluation of anti-donation
clause compliance in each annual audit. If the issue of private benefit arises in the context of the
primary election, it could affect the audits of 33 counties and the Office of the Secretary State for
Fiscal Year 2016. Additionally, if a court were to hold that the current system violates the anti-
donation clause, it may require additional special auditing of current and historical expenditures
by these entities.

We thank you for your attention to this matter and look forward to hearing the results of any
analysis.

Respectfully,

Timothy M.
State Auditor

cc: Legislative Finance Committee c/o David Abbey
The Honorable Brad Winter, New Mexico Secretary of State
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